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OPPOSITION AND COMMENTSREGARDING PETITIONSFOR
RECONSIDERATION

Pursuant to Section 1.429 of the Federal Communications Commission’s (“FCC” or

“Commission”) rules,* Choice Communications, LLC (“Choice”) submits this opposition and

147 C.F.R. §1.429. All petitions for reconsideration filed on January 10, 2005, in this proceeding will hereinafter
be short cited.



comments regarding certain petitions for reconsideration, filed on January 10, 2005, of the
BRSEBS Order.?

The record in this proceeding reflects overwhelming support for allowing wireless
multichannel video programming distribution (“MVPD”) operators to opt out of the new band
plan without prior approval, in lieu of requiring these operators to submit individual waiver
requests that must be processed by the Commission.> An opt-out will serve the public interest by
allowing MV PD operators that have made substantial investments and have built out their
systemsin reliance upon the Commission’s rules to continue offering existing and new services.

If the Commission adopts an MV PD opt-out provision, as many petitioners have urged, it
must focus on facilitating the relocation of incumbent operations at MDS Channels 1 and 2/2A
(at 2150-2162 MHz). Notably, WCAI and WATCH TV proposed that, if an MVPD opt-out is
permitted, MDS Channel 1 and 2/2A incumbents should be relocated to 2496-2500 MHz and
2686-2690 MHz, respectively.* Although this proposal seems reasonable, the Commission
should not mandate relocation in all cases, but rather give incumbents the option either to
relocate to 2496-2500 MHz and 2686-2690 MHz or to obtain auction bidding credits to acquire
spectrum licenses comparable in value to their original licenses. Moreover, in the event that an

incumbent opts to relocate to 2496-2500 MHz and 2686-2690 MHz, its assigned spectrum would

2 See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’ s Rules to Facilitate the Provision of Fixed and
Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands,
Report and Order and Further Notice of Proposed Rulemaking, 19 FCC Rcd 14165 (2004) (“BRSEBS Order™).

3 See, e.g., Wireless Communications Association International, Inc. (“WCALI”) Petition at 30-34; WATCH TV
Petition at 4-10; Blooston et al. Petition at 9; BRS Rural Advocacy Group Petition at 9-14; Central Texas Petition at
7-13; Choice Petition at 3-7. The record al so reflects near unanimous support for transitioning on a Basic Trading
Area, rather than Magjor Economic Area, basis. Accordingly, the Commission should reverse its decision to require
MEA transitioning. See, e.g., Choice Petition at 7-8; WCAI Petition at 7-16; Catholic Television Network and
National ITFS Association (“CTN and NIA”) Petition at 4.

* See WCAII Petition at 35-37; WATCH TV Petition at 11-13.



be reduced by 2 to 4 MHz. To compensate the incumbent for this spectrum reduction, the FCC
should grant a bidding credit comparable to the value of the spectrum shortfall.

Additionally, WATCH TV and Sprint Corporation (“ Sprint”) requested that the
Commission require new advanced wireless service (“AWS’) entrants to pay the costs of
relocating MDS Channel 1 and 2/2A incumbents.® Although the Commission previously
proposed that displaced MDS incumbents would be entitled to comparable facilities or adequate
replacement spectrum,’ it has not yet adopted a comprehensive plan for relocating and
reimbursing displaced MDS Channel 1 and 2/2A incumbents.” Until thisissue is resolved,
Channel 1 and 2/2A incumbents will lack the regulatory certainty that they need to commence
the relocation process. WATCH TV’sand Sprint’s proposals are consistent with the
Commission’s existing relocation policies and accordingly should be adopted in order to
facilitate the orderly relocation of displaced incumbents.

Furthermore, the Commission should grant the Independent MM DS Coalition (“IMLC")
request that the Commission clarify the rules to allow operations in the guardbands and the
assignment of guardband spectrum to adjacent-channel licensees.® Addressing the guardband
issues raised by the IMLC will be crucial for Choice and other MV PD operators, particularly if

the Commission declines to adopt an MV PD opt-out.

®See WATCH TV Petition at 12-13; Sprint Petition at 7-8.

® See Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz for Mobile and Fixed
Services to Support the Introduction of New Advanced Wireless Service, Third Report and Order, Third Notice of
Proposed Rulemaking and Second Memorandum Opinion and Order, 18 FCC Rcd 2223, 72 (2003).

’ Although the Commission adopted service rules for AWS in the 2110-2155 MHz band, it declined at that time to
address reimbursement and band clearance issues regarding the 2150-2155 MHz segment. See Service Rules for
Advanced Wireless Servicesin the 1.7 GHz and 2.1 GHz Bands, 18 FCC Rcd 25162 (2003).

8 See IMLC Petition at 5-6.



Finally, the Commission should not consider the petition for reconsideration filed jointly
by Catholic Television Network (“CTN") and the National ITFS Association (“NIA™),
requesting the elimination of the wireless cable exception in its entirety.” The Commission
issued afurther notice of proposed rulemaking (*FNPRM™) seeking public comment on this
issue,'® and a number of parties, including Choice, filed responsive comments urging the
Commission to retain the wireless cable exception. The FNPRM is the proper forum for the

Commission to address this issue.
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9 See CTN and NIA Petition at 22.
10 500 BRYEBS Order, 1 350.
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